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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was conducted in this
case on June 13 and July 19, 2001, in Tanpa, Florida, before
Lawr ence P. Stevenson, a dul y-designated Administrative Law
Judge of the Division of Adm nistrative Heari ngs.

APPEARANCES

For Petitioners: Gerald R Castellanos, pro se
1150 Dartford Drive
Tarpon Springs, Florida 34688

For Respondents: John W Bencivenga, Esquire
Thonpson, Sizenore & Gonzal ez
109 North Brush Street
Suite 200
Tanpa, Florida 33601

STATEMENT OF THE | SSUES

The issues presented for decision are whether Respondents

di scrimnated agai nst Petitioner Gerald Castellanos® because of



his disability in violation of the Fair Housing Act, and whet her
Respondents retaliated agai nst Petitioner by evicting himfrom
his apartnent in response to his filing a discrimnatory housing
conplaint with the United States Department of Housing and Urban
Devel opnent .

PRELI M NARY STATEMENT

On January 10, 2000, Petitioner filed an Anended Housi ng
Di scrimnation Conplaint (the "Conplaint”) agai nst Respondents,
all eging that he was nentally di sabled within the nmeaning of the
Fair Housing Act, Sections 804 and 818 of Title VIII of the
Cvil Rights Act of 1968, as anended (codified at 42 U S C.
Sections 3604 and 3617). The Conplaint alleged that Respondents
had been unwilling to accomobdate Petitioner's disabling
condition, and made a generic allegation that Petitioner's
eviction was in "retaliation.” The Conplaint was originally
filed with the Federal Departnent of Housing and Urban
Devel opnment pursuant to 42 U.S.C. Subsection 3610(a)(1)(A), and
referred to the Florida Comm ssion on Hunan Rel ations (the
"Conmmi ssion") pursuant to 42 U S.C Subsection 3610(f).

The Conm ssion conducted an investigation of the Conplaint.
By letter dated August 21, 2000, the Conmm ssion notified
Petitioner of its determ nation that reasonable cause did not
exist to believe that a discrimnatory housing practice had

occurred, and that the Conplaint would be dismssed. The



Commi ssion's letter provided notice of Petitioner's right to
pursue judicial and adm nistrative renedi es.

Petitioner tinely filed his Petition for Relief with the
Comm ssion. On Cctober 6, 2000, the Comm ssion referred the
matter to the Division of Adm nistrative Hearings for assignnent
of an Admi nistrative Law Judge to conduct a fornmal
adm nistrative hearing. The matter was assi gned DOAH Case
No. 00-4159 and schedul ed for hearing on Decenber 6, 2000. On
Novenber 6, 2000, Petitioner filed a request that the nmatter be
del ayed pendi ng his production of additional information to the
Comm ssion. By Order dated Novenber 9, 2000, the file in DOAH
Case No. 00-4159 was cl osed without prejudice to the parties
ability to reopen the matter if it could not be informally
resol ved.

On February 27, 2001, Petitioner filed a request for formal
hearing, stating that it appeared that a formal proceedi ng woul d
be the only way to resolve the issues presented. The instant
case file was opened, and the nmatter schedul ed for hearing on
May 22, 2001. The matter was continued to June 13, 2001, on
whi ch date the hearing comrenced. The hearing was concl uded on
July 19, 2001.

At the final hearing, Petitioner testified on his own
behal f and presented the testinony of Detective Daryl Waterman

and Deputy Chuck Glnore of the Pinellas County Sheriff's



Ofice; Fred Fallis, an enpl oyee of Tine Warner Communi cati ons;
Jany Magro, Petitioner's fornmer attorney; Cerald Castellanos,
Jr., Petitioner's son; Donna Castellanos, Petitioner's wfe; and
Li sa Dunton, the property manager of Egret's Landing apartnents
at the tines relevant to this proceeding. Petitioner also
i ntroduced the deposition testinony of John and Kay Bi ngham
owners of the noving conpany that physically renoved
Petitioner's property fromthe apartment upon his eviction.
Petitioner's Exhibits 1 through 9 were admtted into evidence.
Respondents presented the testinony of Stacey Stottlenyre,
assistant property manager at Egret's Landing at the tines
rel evant to this proceeding. Respondents' Exhibits 1 through 15
were adm tted into evidence.

No transcript of the final hearing was ordered. At the
cl ose of the hearing, the parties agreed that their Proposed
Reconmmended Orders would be filed no | ater than August 20, 2001.
Respondents filed a Proposed Recommended Order on the agreed
date. W thout objection, Petitioner filed a Proposed
Reconmmended Order on August 21, 2001.

FI NDI NGS OF FACT

Based on the oral and docunent ary evi dence adduced at the
final hearing and the entire record in this proceeding, the

followi ng findings of fact are nade:



1. The Conmission is the state agency charged with
i nvestigating conplaints of discrimnatory housing practices and
enforcing Florida’ s Fair Housing Act, Sections 760.20 through
760. 37, Florida Statutes. The Conmission is charged with
i nvestigating fair housing conplaints filed with the Conm ssi on
and with the federal Departnent of Housing and Urban Devel opnent
("HUD") under the federal Fair Housing Act, 42 U S.C. Section
3601 et seq.

2. Petitioner, Cerald Castellanos, was a resident at the
Egret's Landing apartnments in Pal m Harbor from Cctober 1997
until April 1999. He lived there with his wfe, Donna, and his
son, Cerald Castellanos, Jr. GCerald and Donna Castell anos
executed an apartnent | ease for the term Septenber 1, 1998
t hrough August 31, 1999, that set forth the conditions of their
tenancy for the period in controversy.

3. The Respondent in interest is Sentinel Real Estate,

Inc. ("Sentinel™), an entity that nmanages real estate
investnents for Sentinel Real Estate Fund, a group trust
conprising a nunber of investor pension funds. The nom nal
property owner of Egret’s Landing is Sentinel Real Estate Fund.

4. Petitioner alleged that he suffered froma nental
disability that inpeded his ability to pay his nonthly rent in a
timely manner. Petitioner alleged that Sentinel refused to

accommodate this disability, and evicted his famly fromEgret's



Landing in retaliation for his filing a fair housing conpl ai nt
w t h HUD.

5. The evidence admtted at the hearing established that
at the time of his eviction, Petitioner was under the care of a
psychol ogi st for a depressive nood disorder. Petitioner was
taking at |east four different prescription drugs for his
condi ti on.

6. Petitioner offered no nmedical evidence or testinony to
establish the manner in which his disorder inpaired or limted
his major life activities, or the degree to which his condition
was disabling. Petitioner testified that he functions "pretty
wel | " when he takes his nedication, though he experiences sone
problens with short-term nenory.

7. Petitioner conceded that he did not directly ask
Sentinel to provide an accommodation for his disability.
Petitioner's case rested on the theory that the course of
deal i ng between Sentinel and hi mshoul d have placed Sentinel on
notice that he was suffering froma nental disability and caused
Sentinel to accede to his request that he be allowed to pay his
rent late on a regul ar basis.

8. On or about Decenber 12, 1998, Petitioner paid his
overdue rent to Lisa Dunton, the manager of Egret's Landing. 1In
a handwitten note acconpanying his rent check, Petitioner

stated that he had been in the hospital and "under heavy



nmedi cation"” recently. He also wote: "Apparently, the sleep
deprivation caused over the |last year, due to you know what,
activated a serious chem cal inbalance in nmy brain and in fact
even to ny cells throughout ny body." The note went on to

di scuss the | arge anount of noney Petitioner was payi ng and
woul d continue to pay for nedications, "with no end in sight.”

9. Petitioner testified as to prior conversations with
Ms. Dunton about his mental condition. He stated that he
offered to put her in touch with his psychologists to verify his
statenments about his condition. He inplied that the "due to you
know what" statenent in his note referred to these earlier
conversations with Ms. Dunton about his nental condition.

10. Ms. Dunton recalled no such conversations. She
assuned that "sleep deprivation . . . due to you know what" in
the note referred to noisy neighbors that Petitioner had been
conpl ai ni ng about for a period of nonths. Petitioner admtted
under cross-exam nation that "you know what" referred to the
noi sy nei ghbors. M. Dunton had no recollection of Petitioner
or his wife ever asking for an acconmodation related to his
disability.

11. Lisa Stottlenyre, the assistant manager at Egret's
Landi ng, recalled no conversations with Petitioner regarding his
mental disability. She recalled no accommodation request from

Petitioner or his wfe.



12. Petitioner's wife, Donna Castellanos, never told
anyone about her husband's disability and never requested that
Sentinel nmake any accommobdation for her husband' s condition.

13. In light of the testinony from other w tnesses,

Ms. Dunton's testinony is credited. It is found that Petitioner
did not discuss his nmental condition with Ms. Dunton, aside from
what ever nental distress was caused by the noisy neighbors. To
satisfy Petitioner, who was the only resident conpl ai ni ng about
noi se, Ms. Dunton noved the neighbors to a different apartnent
in the sane conpl ex.

14. Petitioner testified that he was reticent about
di scussing his condition because of the stignma associated with
having a nental disability. Wile continuing to maintain that
he had di scussed his condition with Ms. Dunton, Petitioner
admtted that he did not directly request any accommobdati on
related to his disability. Petitioner argued, paradoxically,
that his reticence to discuss his condition placed a higher
burden of sensitivity on the enpl oyees of Sentinel to divine his
mental state w thout assistance.

15. Petitioner requested that Sentinel allow himto pay
his rent late on a regular basis, but presented this request in
terms of cash flow difficulties, unrelated to his disability.
Sentinel presented uncontested evidence that it does not allow

tenants to pay rent |late on a regular basis, and that any



exceptions to this policy cannot be authorized by on-site

enpl oyees such as Ms. Dunton and Ms. Stottlenyre, but require
the approval of a district or regional manager. As indicated
bel ow, Sentinel was in practice nore forbearing of Petitioner's
repeated | ate rent paynents than was required by the terns of

t he | ease.

16. Both Ms. Dunton and Ms. Stottlenyre testified that if
a person with a handi cap asks for a reasonabl e acconmodati on,
Sentinel wll work with the person and do the best they can to
assi st the person. Both Ms. Dunton and Ms. Stottlenyre, as
agents for Sentinel, they have reasonably accommvbdat ed
individuals with disabilities and/or handi caps in accordance
with the Fair Housing Act.

17. The rental agreenent provided that rent of $960. 00,
pl us pet and garage charges, was due w thout demand on the first
day of each nonth, with no grace period. If the rent was not
paid on or before the third day of the nonth, $25.00 would be
added to the rent.

18. Petitioner was chronically late in paying his rent.
Sentinel sent a "Three Day Notice to Pay Rent or G ve
Possession” to Petitioner on six separate occasions:

Septenber 8, 1998; Decenber 8, 1998; Decenber 28, 1998;
February 12, 1999; February 17, 1999; and March 5, 1999. The

evi dence established that at | east one of these |ate paynent



situations was due to a bank error rather than any fault of
Petitioner, and that Sentinel initially displayed patience and a
W llingness to work out problens with Petitioner.

19. Petitioner's rent for March 1999 was not paid as of
March 16, 1999. Petitioner told Ms. Stottlenyre that the noney
had been sent to the wong account, and that the rent would be
paid the next day. Three days later, March 19, the rent stil
had not been paid. Wen Ms. Stottlenmyre inquired about the
rent, Petitioner directed her to an attorney who he said would
handl e paynent of the rent. On March 23, Ms. Stottlenyre
contacted the attorney, who was unaware of any such arrangenent.
Ms. Stottlenyre spoke again with Petitioner, who said that he
woul d no | onger speak with her about the matter.

Ms. Stottlemyre consulted her supervisor, M. Dunton, who
advised her to forward the matter to Sentinel's |ocal attorney.

20. On March 24, 1999, Sentinel conmenced eviction
proceedi ngs against Petitioner by filing a conplaint in the
county court for Pinellas County. Petitioner filed an answer
with the court on April 2, 1999. The answer averred, "It is ny

perception that a certain ani nus exi sts agai nst Defendant,

because of his race."” Petitioner is of Hi spanic descent. The
answer al so stated: "The Departnent of Housing and U ban
Devel opnment will be contacted, regarding the total |ack of

insensitivity [sic], training (diversity) and | ack of

10



supervision of [Sentinel's] agents." The answer nade no nmention
of Petitioner's alleged nental disability.

21. The final hearing in the eviction proceedi ng was hel d
on April 19, 1999. On that date, the court entered a final
j udgnent giving Sentinel possession of the apartnent and
ordering Petitioner and his famly to vacate the preni ses.
Pursuant to the judgnent, a wit of possession was issued on
April 22, 1999, directing the sheriff to renpove all persons from
the property and place Sentinel in full possession of the
property.

22. Subsequent to April 19, 1999, Petitioner took no steps
to vacate the prem ses, despite advice fromJanmy Magro, his
counsel in the eviction proceeding, that the eviction was final
and he shoul d nake arrangenents to change his residence. n
April 23, 1999, Detective Daryl Waterman of the Pinellas County
Sheriff's OFfice posted a wit of possession notice on the door
or wi ndow of the apartnment, informng Petitioner that he had
24 hours to vacate the premi ses. Petitioner apparently renoved
the notice, because Ms. Castellanos knew not hing about the
result of the April 19 eviction proceeding until April 27, when
t he physical eviction took place.

23. On the norning of April 27, 1999, Detective Waternman
and Deputy Chuck Glnore arrived to secure the prem ses for

Sentinel. They were dismayed to di scover that Petitioner was

11



still in the apartnment and had taken no steps to nove out his
bel ongi ngs. They contacted Ms. Dunton, who was at a doctor's
appoi ntnment, and waited for her to arrive before taking any
further steps.

24. M. Dunton testified that this situation was unique in
her experience. She stated that when residents are evicted,
they generally take their bel ongi ngs and | eave the prem ses.

25. Petitioner recalled that Ms. Dunton arrived at his
apartnment at around 10 a.m, that he spoke with her, that they

agreed to "let the lawers handle it," and that nothing would be
done inmedi ately to nove Petitioner's property out of the
apartment. Petitioner testified that he told Ms. Dunton that he
was in no condition to deal with the matter at that tine.

26. Ms. Dunton had no recollection of a norning
conversation with Petitioner. She recalled arriving at Egret's
Landi ng and calling her district manager and Sentinel's |ocal
| egal counsel for advice on how to proceed. Both of these
peopl e advi sed her to have Petitioner's property renoved from
the apartnent and pl aced outside the boundary of Egret's
Landing's property. M. Dunton did not wish to do this to
Petitioner, and called Sentinel's general counsel in New York,
who told her to follow the advice she was getting |locally.

27. Ms. Dunton commenced cal ling novi ng conpanies to get

bi ds on noving Petitioner's belongings off the property. At

12



some tinme early in the afternoon, she gave the job to John
Bi ngham owner of A-1 Mvers in Pal m Harbor.

28. M. Dunton phoned Petitioner at his cellular nunber
and informed himthat the novers would be putting his
possessions on the exterior of the Egret's Landi ng property.
Petitioner replied that he was in St. Petersburg and woul d not
be able to cone for his property. He told Ms. Dunton that HUD
woul d nmake Sentinel "replace everything."

29. M. Dunton assuned the reference to HUD related to
Petitioner's earlier allegation of a "certain ani nus" agai nst
Petitioner because of his race. She placed no great inportance
on the statenent, aside froma degree of resentnent at the
al l egati on because she is al so Hi spanic.

30. To minimze the cost of the nove, which would
ultimately be billed to Petitioner, Ms. Dunton assigned her
mai nt enance supervisor to pack small itenms in boxes while M.
Bi ngham t ook care of loading larger itenms into his truck.

31. Late on the afternoon of April 27, M. Bi ngham
deposited the contents of Petitioner's former apartnment on the
curb outside the back entrance of Egret's Landing. It is
undi sput ed that passersby stole nost of those contents.
Petitioner's insurance ultimately reinmbursed himfor the | oss,
whi ch the insurance conpany classified as "theft." Petitioner

alleged that this "theft" classification established that

13



Sentinel stole his property, but did not support this allegation
w t h evidence.

32. Petitioner alleged that Ms. Dunton was involved in the
theft of jewelry and other val uables during the nove.
Petitioner testified that he managed to recover itens that
Ms. Dunton had stored in the garage of the apartnent, but that
these were of little value, and he theorized that Ms. Dunton or
her enpl oyees had stol en the valuable itens while packing the
apartnment. Ms. Dunton credibly testified that Petitioner found
itens in the garage because the garage door was closed at the
time of the nove and she did not know the itens were there.

Ms. Dunton did not personally participate in the packing or
novi ng of Petitioner's bel ongi ngs.

33. Petitioner also made much of M. Binghamis deposition
testinmony that it appeared people were waiting outside the
Egret's Landi ng boundary when he unl oaded Petitioner's
bel ongi ngs. Petitioner clainmed that this testinony established
that Ms. Dunton or soneone el se working for Sentinel had
acconpl i ces who had been tipped off that his val uabl es woul d be
there for the taking when M. Bi ngham unl oaded t hem
Petitioner's theory is conpletely at odds with the evidence.
Sentinel gave Petitioner nore time than the law required to
remove his belongings fromthe apartnment. Even on the day of

t he physical eviction, Ms. Dunton phoned Petitioner and warned
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hi m about what was happening. Petitioner did nothing, save nake
his cryptic warni ng about HUD

34. Petitioner alleged that the manner of his eviction was
inretaliation for his having filed a housing discrimnation
claimwith HUD. There was no evidence that such a claimwas
filed prior to the entry of the eviction judgnent on April 19,
or that anyone working at Egret's Landing was aware of such a
claimas of April 27, the date of the physical eviction. The
only record evidence concerning a HUD conplaint was a copy of an
envel ope addressed to HUD by Petitioner, postmarked April 20,
1999, the day after the eviction judgnent. Petitioner's
attorney during the eviction proceeding, M. Mgro, had no
i ndependent know edge of filing a HUD conplaint, and only
recal |l ed faxing copies of the postmarked envel ope to Sentinel's
| ocal counsel two days after entry of the judgnent. Petitioner
failed to produce the actual HUD conplaint, which in any event
woul d have had no bearing on Sentinel's decision to evict
Petitioner, because the eviction proceeding was commenced on
March 24, 1999.

35. As noted above, Ms. Castellanos was unaware of the
result of the eviction proceedi ng when she went to work on the
nmorni ng of April 27. At 2:30 p.m, she received a phone cal
from her son, who had cone home from school and been unable to

get into the apartnment because the | ocks had been changed.
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Shortly thereafter, she received a phone call from Petitioner
who asked her to neet himand their son at a restaurant after
work. They net at the restaurant, then went to a Quality Inn
notel where the famly stayed for a tinme following their

evi ction.

36. Ms. Castellanos was well aware of her husband's
condition, yet she told no one about it and continued to
acqui esce in Petitioner's handling of the famly's finances,
including dealing wwth Sentinel. It was unclear how nmuch
Ms. Castellanos knew of the repeated | ate rent paynments and the
eviction proceedings. Ms. Castellanos held a responsible job
with the Pinellas County School Board and gave every indication
of being an intelligent, reasonable person, but could offer no
rational explanation for why she did not at |east nonitor her
husband's actions to ensure that basic famly responsibilities
such as rent paynents were being fulfilled. She expressed only
sone anxi ety that she m ght have injured her husband' s pride by
taki ng over his handling of financial nmatters.

37. Even assumi ng that he suffered froma nental handi cap,
Petiti oner nonet hel ess produced no evidence to establish a
causal connection between his nmental condition and his ability
to pay rent in atinmely manner. Petitioner offered no
expl anation as to why he did not have his wife take over paying

the rent during his incapacity. Petitioner produced no evidence

16



t hat he requested an accommobdation from Sentinel based upon his
disability. Petitioner produced no evidence that his eviction
was for any reason other than his failure to pay the rent due to
Egret's Landi ng.

38. Petitioner failed to denonstrate that Sentinel or its
agents failed to follow the [ aw during the eviction proceedi ngs,
or that Sentinel or its agents commtted theft of his property
during the physical eviction. Sentinel's nmanagenment nay have
been harsh in ordering Ms. Dunton to clear Petitioner's
bel ongi ngs fromthe apartnent and place themoff the Egret's
Landi ng property, but Petitioner's failure to make provision for
nmovi ng out or even to informhis wife of the eviction judgnent
left Sentinel with little option to secure its property pursuant
to that judgnent.

CONCLUSI ONS OF LAW

39. The Division of Admi nistrative Hearings has
jurisdiction in this proceedi ng pursuant to Subsection
120.57(1), Florida Statutes.

40. Petitioner's Conplaint alleges two causes of action:
that Sentinel failed to accommbdate his disability, and that
Sentinel retaliated against himfor exercising his right to file

a housing discrimnation claimw th HUD
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41.

42.

43.

Subsection 760.23(2), Florida Statutes, provides:

It is unlawful to discrimnate against any
person in the ternms, conditions, or
privileges of sale or rental of a dwelling,
or in the provision of services or
facilities in connection therew th, because
of race, color, national origin, sex,

handi cap, famlial status, or religion.

Subsection 760.23(8), Florida Statutes, provides:

It is unlawmful to discrimnate agai nst any
person in the terns, conditions, or
privileges of sale or rental of a dwelling,
or in the provision of services or
facilities in connection with such dwelling,
because of a handi cap of:

(a) That buyer or renter;

(b) A person residing in or intending to
reside in that dwelling after it is sold,
rented or nade avail able; or

(c) Any person associated with the buyer or
renter.

Subsection 760.23(9), Florida Statutes, provides,

rel evant part:

44.

For purposes of subsections (7) and (8),
di scrim nation includes:

* * *

(b) A refusal to nmake reasonabl e
accomodations in rules, policies,
practices, or services, when such
accommodati ons may be necessary to afford
such person equal opportunity to use and
enj oy a dwel ling.

in

42 U. S. C. Subsection 3604(f)(3)(B) defines unl awf ul

discrimnation to include a refusal to nake reasonabl e
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accomodations in rules, policies, practices, or services, when
such accommodati ons nmay be necessary to afford a handi capped
person equal opportunity to use and enjoy a dwelling.

45. To establish a prima facie case of failure to nmake a

reasonabl e accommodati on under 42 U. S.C. Subsection 3604(f)(3),
Petitioner nust show.
a) that he suffers froma handicap
b) that Sentinel knew of the handi cap;
c) that an accommodati on of the handi cap
was necessary to afford Petitioner an equal
opportunity to use and enjoy the housing in

question; and

d) Sentinel refused to nmake such an
accomuodat i on.

Schanz v. Village Apartnents, 998 F. Supp. 784, 791 (E.D. M ch.

1998); U.S. v. California Mbile Honme Park Mgnt Co., 107 F. 3d

1374, 1380 (9th Cr. 1997).

46. A Fair Housing Act retaliation claimis analyzed under
the sane standards that are applied to retaliation clains
brought under Title VII of the Gvil R ghts Act of 1964, as
anended, and ot her enploynment discrimnation statutes. Texas V.

Crest Asset Managenent, Inc., 85 F. Supp.2d 722, 733 (S.D. Tex.

2000); Broonme v. Biondi, 17 F. Supp.2d 211, 218-129 (S.D. N.Y.

1997) .
47. As with other anti-discrimnation statutes, if there

is no direct evidence of retaliation, "the plaintiff bears the
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burden of proving that the defendant’s actions were notivated by

the considerations prohibited by the statute.” Crest Asset, 85

F. Supp.2d at 733 (citing Hypes v. First Comerce Corp., 134 F.3d

721, 726 (5th Cir. 1998)).
48. The three-part burden-of-proof test developed in

McDonnel | Douglas Corp. v. Green, 411 U S. 792, 93 S.Ct. 1817

(1973), governs in the retaliation portion of this case. Under
that test:

First, the plaintiff has the burden of
proving a prinma facie case of discrimnation
by a preponderance of the evidence. Second,
if the plaintiff sufficiently establishes a
prim facie case, the burden shifts to the
defendant to articulate sone |egitimate,
nondi scrim natory reason for its action.
Third, if the defendant satisfies this
burden, the plaintiff has the opportunity to
prove by a preponderance that the legitimte
reasons asserted by the defendant are in
fact mere pretext. Pollitt v. Branel, 669
F. Supp. 172, 175 (S.D. Chio 1987)(Fair
Housi ng Act claim (quoting MDonnel

Dougl as, 411 U. S. at 802, 804, 93 S.Ct. at
1824, 1825)(citations omtted).

U.S. Departnment of Housing and Urban Devel opnent v. Bl ackwel |,

908 F.2d 864, 872 (11lth G r. 1990).

49. Petitioner's claimthat Sentinel inproperly failed to
make a "reasonabl e accommodation” in violation of state and
federal housing law fails all four prongs of the test set forth
above. First, Petitioner failed to establish that he suffers

froma handicap as defined in Section 760.22, Florida Statutes,
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and rel ated statutes, set forth below Second, Petitioner
failed to establish that Sentinel knew or should have known
about his alleged disability. Third, Petitioner failed to
denonstrate how the accommodati on of |ate rent paynent is
necessary to afford himan equal opportunity to use and enjoy
the housing in question. Fourth, Petitioner failed to
denonstrate that Sentinel denied himan accommopdati on.
50. Section 760.22, Florida Statutes, provides in rel evant

part:

(7) "Handi cap" neans:

(a) A person has a physical or nental

i mpai rment which substantially Iimts one or

nore najor life activities, or he or she has

a record of having, or is regarded as

havi ng, such physical or nental inpairnent;

or

(b) A person has a devel opnental disability
as defined in s. 393. 063.

This definition is virtually identical to those found in the
federal Fair Housing Act, 42 U S. C. Subsection 3602(h)(defining
"handi cap”); the Amrericans with Disabilities Act, 42 U S. C
Subsection 12102(2)(A) (defining "disability"); and the
Rehabilitation Act, 29 U S.C. Subsection 705(9) (B)(defining
"disability"). Under the term "handicap” or "disability," each
of these laws provides relief only to a person with an

i mpai rment that substantially limts a ngjor life activity.
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51. The United States Suprene Court has addressed the
definition of "disability” in the context of a case brought
pursuant to the Anmericans with Disabilities Act. In Sutton v.

United Airlines, 527 U. S 471, 119 S.C. 2139, 2143, 114 L. Ed.

2d 450 (1999), the Court held that "the determ nation of whether
an individual is disabled should be made with reference to
measures that mtigate the individual's inpairnent."
52. The Court in Sutton relied as well on the definitions
of "substantially Iimts" and "major life activities" contained
in the regul ations of the Equal Enploynment Qpportunities
Conmi ssion, as follows:
The term "substantially Iimts" neans, anong
other things, "[u]nable to performa major
life activity that the average person in the
general popul ation can perform™ or
"[s]ignificantly restricted as to the
condi tion, manner, or duration under which
t he average person in the general popul ation
can performthat sane major life activity"
[Citation omtted.] Finally, "[major
[I]ife [a]ctivities nmeans functions such as
caring for oneself, perform ng nmanual tasks,
wal ki ng, seeing, hearing, speaking,
br eat hi ng, |earning, and working."
[Ctation omtted.]

Sutton, 119 S. . at 2145.

53. The Court in Sutton observed that, in determ ning
whet her a person with a physical inpairnent is disabled under
the Americans with Disabilities Act, the proper inquiry is

whet her the person is substantially Iinmted in one or nore najor
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life activities, when the inpairnment is corrected or mtigated
t hrough the use of nedication or corrective devices. According
to the Court, the Anmericans with Disabilities Act requires that
this determ nati on be made for each individual wth an

i npai rment :

A "disability" exists only where an

i npai rment "substantially limts" a major
life activity, not where it "mght,"
"could,"” or "would" be substantially
limting if mtigating neasures were not
taken. A person whose physical or nental
inmpairnment is corrected by nedication or
ot her neasures does not have an inpairnment
that presently "substantially limts" a
major life activity. To be sure, a person
whose physical or nental inpairment is
corrected by mtigating nmeasures still has
an inpairnment, but if the inpairnment is
corrected it does not "substantially
[im[t]" a major life activity.

I d. at 2146-47. See also Albertson's, Inc. v. Kirkingburg, 527
U S. 555, 119 S.Ct. 2162, 2168, 144 L. Ed. 2d 518 (1999) (Error
for lower court to hold that a "nere difference"” in ability met
the statutory definition: "By transform ng 'significant
restriction' into 'difference,' the court undercut the
fundanmental statutory requirenment that only inpairnents causing
"substantial limtat[ions]' in individuals' ability to perform
major life activities constitute disabilities.")

54. In the instant case, the evidence established that
Petitioner suffered froma depressive nood disorder and took

prescription nedications to treat it. Petitioner hinself
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adm tted that he functions "pretty well" when he takes his

nmedi cati ons. The evidence was insufficient to establish that
Petitioner was substantially limted in his ability to performa
major life activity and therefore disabled in ternms of the

rel evant statutes. Thus, Petitioner's claimfails to neet the

first prong of the prima facie "reasonabl e accommobdati on” test

set forth in the cases applying 42 U S.C. Subsection 3604(f)(3).
55. Even if the evidence had been sufficient to

denonstrate that Petitioner suffered froma disability,

Petitioner did not present persuasive evidence that Sentinel or

its agents were aware of his disability, thus failing to neet

t he second prong of the "reasonabl e accommbdati on” test. The

only evidence that even hinted of disclosure of any illness was

Petitioner's Decenber 12, 1998, note discussing his nedical

condition, which he attributed to | ack of sleep due to noisy

nei ghbors. The evidence established that Ms. Dunton addressed

t he problem of the noisy neighbors. Petitioner admtted that he

was reticent about discussing his condition, and

Ms. Castellanos testified that she never discussed it outside

the famly. Petitioner also admtted that he never requested

any accomodation related to his disability. Petitioner's

argunment that his condition placed the burden on Sentinel to

ascertain its existence without being told is rejected.
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56. Petitioner's claimalso fails to neet the third and
fourth prongs of the "reasonabl e accommodati on” test.
Petitioner failed to denonstrate through any persuasive evi dence
how t he acconmodati on of |ate rent paynent was necessary to
afford himan equal opportunity to use and enjoy the housing in
guestion, or how his alleged handi cap was even related to the
paynment of rent in a tinely fashion. Even accepting that
Petitioner was incapacitated during the tinme in question,
Petitioner offered no credible explanation for why his wife
coul d not have assuned the responsibility for paying the rent on
time. Finally, Sentinel cannot be held to have denied
Petitioner an acconmodation that was never requested in terns of
Petitioner's alleged handicap. Petitioner nerely told
Sentinel's representatives that he had a cash fl ow probl emthat
necessitated paying his rent |late on a regular basis, and
Sentinel denied his request to do so, in keeping with its policy
and in accordance with the express terns of the | ease agreenent.

57. Petitioner has also failed to prove his "retaliation"
claim as he has not satisfied his burden to prove that
Sentinel’s actions were notivated by consi derations prohibited
by the statute. Petitioner failed to denonstrate that Sentinel
was even aware that a Housing Di scrimnation conplaint was
filed. Both Ms. Stottlenyre and Ms. Dunton credibly testified

that they had no know edge of any HUD Conplaint at the tinme of
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the eviction. No contenporaneous HUD Conpl ai nt was produced in
evi dence. The testinony and evidence indicate that no notice of
any HUD action was provided to Sentinel prior to the April 19,
1999, eviction proceeding. Further, the only notice provided to
Sentinel prior to Petitioner's physical renoval on April 27,
1999, from Egret’s Landing was a copy of an envel ope post mar ked
April 20, 1999, one day after the judgnent of eviction and
nearly a nonth after the eviction proceedings were initiated by
Senti nel .

58. Even if it were granted that Sentinel was notified of
t he HUD Conpl aint prior to the eviction, Petitioner failed to
produce any persuasive evidence that Sentinel acted inproperly.
The evidence established that after the entry of judgnent in
favor of Sentinel, the Clerk of the Court issued a Wit of
Possession to the Sheriff and the Sheriff's O fice properly
posted the Wit. The Wit was posted at Petitioner's apartment
on April 23, 1999, and the landlord could have |legally renoved
Petitioner and his famly on April 24, 1999. Sentinel waited
until April 27, 1999, before actually executing the Wit of
Possession and renoving Petitioner's property fromthe
apart nent.

59. Section 83.62, Florida Statutes, provides:

(1) In an action for possession, after

entry of judgnment in favor of the |andlord,
the clerk shall issue a wit to the sheriff
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60.

descri bing the prem ses and comandi ng t he
sheriff to put the landlord in possession
after 24 hours' notice conspicuously posted
on the prem ses.

(2) At the tine the sheriff executes the
wit of possession or at any tine
thereafter, the landlord or the landlord's
agent may renove any personal property found
on the prem ses to or near the property
l'ine. Subsequent to executing the wit of
possession, the | andlord may request the
sheriff to stand by to keep the peace while
the | andl ord changes the | ocks and renoves
t he personal property fromthe preni ses.
When such a request is nade, the sheriff may
charge a reasonable hourly rate, and the
person requesting the sheriff to stand by to
keep the peace shall be responsible for
payi ng the reasonable hourly rate set by the
sheriff. Nei ther the sheriff nor the
| andl ord or the landlord s agent shall be
liable to the tenant or any other party for
the | oss, destruction, or damage to the
property after it has been renpved.
(Enmphasi s added)

Section 83.64, Florida Statutes, provides:

(1) It is unlawful for a landlord to
discrimnatorily increase a tenant's rent or
decrease services to a tenant, or to bring
or threaten to bring an action for
possession or other civil action, primrily
because the landlord is retaliating agai nst
t he tenant. In order for the tenant to
rai se the defense of retaliatory conduct,

t he tenant nust have acted in good faith.
Exanpl es of conduct for which the | andlord
may not retaliate include, but are not
[imted to, situations where:

(a) The tenant has conplained to a
government al agency charged with
responsibility for enforcenent of a
bui | di ng, housing, or health code of a
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suspected viol ation applicable to the
prem ses;

(b) The tenant has organi zed, encouraged,
or participated in a tenants' organization;
or

(c) The tenant has conplained to the
| andl ord pursuant to s. 83.56(1).

(2) Evidence of retaliatory conduct may
be raised by the tenant as a defense in any
action brought against himor her for
possessi on.

(3) In any event, this section does not
apply if the landlord proves that the
eviction is for good cause. Exanpl es of
good cause include, but are not limted to,
good faith actions for nonpaynent of rent,
violation of the rental agreenent or of
reasonabl e rules, or violation of the terns
of this chapter

(4) "Discrimnation" under this section
nmeans that a tenant is being treated
differently as to the rent charged, the
services rendered, or the action being taken
by the I andl ord, which shall be a
prerequisite to a finding of retaliatory
conduct. (Enphasi s added)

61. Pursuant to Subsection 83.62(2), Florida Statutes,
Sentinel was not |iable for any | oss that occurred after
Petitioner's property was renoved. Further, pursuant to
Subsection 83.64(3), Florida Statutes, Sentinel’s action is
protected froma retaliation claimbecause eviction for

nonpaynent of rent is statutorily identified as an exanpl e of

"good cause" eviction.
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62. Finally, because Petitioner failed to establish that
Sentinel knew of any HUD conpl aint, Petitioner could not prove
that Sentinel carried out the eviction "because of" the
protected activity, i.e., the filing of a HUD conpl ai nt.

Wt hout evidence of a causal connection or nexus, Petitioner's
retaliation claimfails.

RECOMVENDATI ON

Upon the foregoing Findings of Fact and Concl usi ons of Law,
it is recoomended that the Florida Comm ssion on Human Rel ations
enter a final order dism ssing Petitioner's Conplaint and
Petition for Relief.

DONE AND ENTERED this 28th day of August, 2001, in

Tal | ahassee, Leon County, Flori da.

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the

D vision of Adm nistrative Hearings
this 28th day of August, 2001.
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ENDNOTE

1/ Though Donna B. Castellanos is naned as a Petitioner in this
case, the alleged disability is solely that of Gerald
Castellanos. The term"Petitioner" enployed throughout this
Recommended Order references Gerald Castellanos.

COPI ES FURNI SHED

John W Bencivenga, Esquire
Thonpson, Sizenore & Gonzal ez

109 North Brush Street, Suite 200
Tanpa, Florida 33601

Ceral d Castell anos

Donna Cast el | anos

1150 Dartford Drive

Tarpon Springs, Florida 34688

Azizi M Dixon, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Dana A. Baird, General Counse

Fl ori da Comm ssi on on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
wll issue the Final Order in this case.
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